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2014 ushered in a National Labor Relations Board (Board) with more prospective 
stability than in recent years as the seats of all five members and the general counsel 
were filled with Senate-confirmed occupants. A cloud of uncertainty hung over the 
previous Board’s legacy, however, as the Supreme Court had yet to address the issue 
on appeal from the Circuit Court for the District of Columbia in the Noel Canning 
case—i.e., whether the Board had a valid quorum during 2012 and early 2013.

With the legitimacy of hundreds of decisions hanging in the balance, as we predicted 
in our 2013 Year in Review, the new Board and general counsel nevertheless charted 
the same pro-labor course as its constitutionally deficient predecessor. Comprised 
of three Democrats and two Republicans, the 2014 Board continued its recent trend 
of expanding union protections at the expense of management rights to run a 
business enterprise. As Democrat Member Nancy Schiffer’s term concluded at the 
end of the year, the Board only picked up the intensity of its efforts, issuing case 
decisions and new rules that both depart drastically from long-standing precedent 
and serve to facilitate union organizing in the private sector. 

As recently confirmed Democrat Member Lauren McFerran takes Member Schiffer’s 
place, the Board appears as determined as ever to advance its agenda, checked only 
by the incoming Republican Congress and judicial review. Against this backdrop, we 
submit this Year in Review to summarize the most noteworthy developments of 2014. 
Additional information on these topics and more is available at our Labor Relations 
Today blog (laborrelationstoday.com), where we will continue to chronicle and alert 
readers to significant changes in the law as they unfold in 2015 and beyond. 



2 Labor Relations Today: 2014 Year In Review

The Authority of the Board—Past and Present—is 
at Last Resolved With Some Measure of Finality 

In one of the last decisions of the Supreme 
Court’s spring term, the justices affirmed  
the DC Circuit’s ruling invalidating  
President Obama’s purported 2012  
“recess appointments.” 

On the last day of the spring term, the United 
States Supreme Court upheld the DC Circuit’s 
holding in National Labor Relations Board v. Noel 
Canning, 573 U.S. ___, 134 S. Ct. 2550 (2014). The 
Supreme Court ruled that the National Labor 
Relations Board (Board) lacked a quorum during 
2012 and early 2013 because President Obama’s 
purported recess appointments of several 
members were unconstitutional. 

At the time the Board issued its underlying 
order in Noel Canning, 358 NLRB No. 4 (Feb. 8, 
2012), there were only two Senate-confirmed 
board members. The other three members 
were all appointed by the president on January 
4, 2012, purportedly pursuant to the Recess 
Appointments Clause of the Constitution. 

When the president purported to appoint the 
three Board members, however, the Senate was 
operating pursuant to a unanimous consent 
agreement, which provided that the Senate 
would meet in pro forma sessions every three 
business days from December 20, 2011, through 
January 23, 2012. 

Justice Breyer’s opinion answered three 
important questions. First, the opinion held that 
the Recess Appointments Clause empowers 
the president to fill any existing vacancy during 
any recess of “sufficient length.” Critically, the 
recess can be either an “intersession” recess or 

an “intra-session” recess. Second, the opinion 
held that the phrase “vacancies that may happen 
during the recess of the Senate” applies both 
to vacancies that come into existence during 
a recess and to vacancies that initially occur 
before a recess, but continue to exist during 
a recess. Third, the opinion provided that the 
Senate is in session when it says that it is, 
provided that it retains the capacity to  
conduct business.

The decision thus invalidated the rulings made by 
the Board during the tenure of recess appointees 
Sharon Block, Richard Griffin, and Terence Flynn. 
Decisions involving former Board Member Craig 
Becker were expressly not impacted by this 
ruling. Hundreds of Board decisions were called 
into question by the Supreme Court ruling, and 
at year’s end, some of those cases were still 
pending reconsideration by the current Board.

Relying on the Noel Canning decision,  
judges subsequently distinguished Member 
Craig Becker’s recess appointment, holding 
it was valid.

In Fuji Food Products, Case No. 21-CA-095997 
(July 15, 2014), a Board administrative law judge 
(ALJ) determined that a sushi manufacturer 
violated the National Labor Relations Act (Act) 
by seeking to compel arbitration of a wage-and-
hour class action brought by a former employee. 
In his decision, Judge Wedekind determined that 
the employer had run afoul of the NLRB’s D.R. 
Horton ruling, which provides that mandatory 
arbitration agreements requiring employees  
to waive their right to pursue collective action 
are unlawful. 
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The employer had also attempted to argue 
that the D.R. Horton decision itself was 
invalid because Member Craig Becker, one 
of the participating members in the ruling, 
was appointed by the president during an 
intrasession recess of the Senate. Judge 
Wedekind gave this argument short shrift, 
asserting that the Supreme Court’s Noel Canning 
decision overruled the DC Circuit’s view that 
intrasession appointments were unconstitutional. 
Despite the employer’s arguments to the 
contrary, the ALJ ruled Member Becker’s 
appointment was most likely valid because he 
was appointed during a 17-day recess:

Further, the court’s analysis suggests that 
recess appointments will be upheld if the 
recess lasted 10 days or longer. Member 
Becker was appointed during a 17-day 
intrasession recess. Thus, his appointment 
appears to have been valid.

Subsequently, in Gestamp S. Carolina, LLC. v. 
NLRB, 769 F.3d 254, 257 (4th Cir. 2014) and Mathew 
Enter., Inc. v. NLRB, 771 F.3d 812 (D.C. Cir. 2014), the 
Courts of Appeal for the Fourth and DC Circuits 
held similarly that Becker’s appointment  
was valid.

The Board attempted to ratify a wide variety 
of actions taken during the invalid Noel 
Canning period, to unknown impact.

On August 4, 2014, the Board proclaimed that 
it had ratified all “administrative, personnel, 
and procurement matters taken by the Board 
from January 4, 2012 to August 5, 2013.” This 
coincides with the time period during which the 
Noel Canning decision held the Board operated 
without a proper quorum. Moreover, the Board’s 
July 18, 2014, meeting minutes specifically indicate 
the Board sought to endorse:

•	 the appointment of regional directors in 
Region 4 (Philadelphia); Region 12 (Tampa); 
and Region 31 (Los Angeles);

•	 the selection of Kenneth Chu, Christine 
Dibble, Melissa Olivero, Susan Flynn, and 
Donna Dawson as administrative law judges; 

•	 the restructuring of various field offices;  
and departments within headquarters’ 
offices; and

•	 some modifications to the general counsel’s 
authority and responsibilities. 

The Board also announced that following its 
authorization, the regional directors affected 
purported to “ratif[y] all actions taken by them 
or on their behalf from the dates of their initial 
appointments and July 18, 2014… [including] all 
actions in representation case matters, and all 
actions in unfair labor practice cases.”
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The action taken by the Board on July 18, 2014, 
may very well have put to rest the prospective 
authority of these regional directors to act; and 
it may be doubtful now that anyone challenges 
their tenure credits, or the personnel and office 
supply purchasing decisions during these time 
periods. Moreover, in most cases where parties 
have challenged the authority of these regional 
directors to act, the Board has asserted that its 
retroactive “magic wand” approach to ratification 
should answer all questions. In Pallet Companies, 
Inc., 361 NLRB No. 33 (Aug. 27, 2014), the Board 
further asserted that the regional director 
who issued the complaint was appointed not 
by the quorum-less Board, but rather by the 
general counsel, whose authority is derived 
from presidential appointment—not the Board’s 
approval. Aside from whether that is a proper 
reading of the regulations, what also remains 
unresolved is whether the general counsel—also 
appointed without Senate confirmation at that 
time—had proper authority to act. If pressed, 
Board cases addressing these arguments should 
make their way up to the Courts of Appeal during 
the coming year.

Late in the year, under political pressure, 
President Obama withdrew Sharon Block’s 
re-nomination to the Board. 

In early July, the White House announced the 
renomination of former recess appointee Sharon 
Block to take Member Nancy Schiffer’s seat upon 
expiration of her term. Ms. Block, who originally 
served as a Board member in 2012 and 2013, was 
one of the three recess appointments whose 
tenure was invalidated by the Supreme Court. 

On September 17, the Senate subcommittee on 
Health, Education, Labor and Pensions (HELP) 
approved Ms. Block’s nomination in a 13-9 party-
line vote. In mid-November, however, President 
Obama withdrew her nomination—a surprise, 
even given the Republicans’ strong showing in 
the mid-term elections. In her place, President 
Obama nominated Lauren McFerran, chief labor 
counsel for HELP. Ms. McFerran was confirmed 
on December 8, 2014, by a 54-40 vote, thus 
ensuring the operation of a fully-seated, fully-
confirmed Board into 2015.

Prior to serving on the HELP committee, Ms. 
McFerran was an associate at Bredhoff & Kaiser, 
PLLC and a law clerk for Chief Judge Carolyn 
Dineen King on the US Court of Appeals for the 
Fifth Circuit. 
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The Board re-issued its expedited union 
representation election procedures, likely 
foreshadowing an increase in organizing 
activity in early 2015. 

On December 15, 2014, the Board published 
its final rule overhauling representation case 
procedures to expedite union representation 
elections. Earlier in 2014, the Board had given up 
on its legal defense of its 2011 version of the rule 
and rescinded it altogether. Yet this new Board 
rule contained many of the same controversial 
measures published in the 2011 rule—plus 
additional measures. 

The final rule:

•	 Provides for electronic filing and 
transmission of election petitions and  
other documents;

•	 Requires the employer to provide the names 
and job information about employees prior 
to any hearing;

•	 Requires the employer to declare all legal 
positions within days of the petition filing, or 
else waive them;

•	 Drastically limits preliminary litigation of 
issues relevant to the election;

•	 Eliminates the ability of the parties to seek 
pre-election review of erroneous regional 
office decisions; and

•	 Requires that additional contact information 
(personal telephone numbers and email 
addresses) be included in voter lists, to  
the extent that information is available to 
the employer.

In reality, Board elections already take place 
fairly expeditiously. Elections have taken place 
during the last ten years within a median 
of approximately 38 days after the filing of 
a petition. The average time during some 
recent years was 31 days. The practical effect 
of the new rule is expected to cut that time 
significantly, perhaps in half. The rule will 
take effect on April 14, 2015—but there will be 
significant litigation challenging the rules well 
in advance of that time with the US Chamber 
of Commerce leading a group of plaintiffs into 
court. The implementation of these rules will 
have a profound impact on the way employers 
respond to union organizing attempts. Unions 
have undoubtedly been waiting for this moment, 
certain to usher in an increased wave of 
organizing efforts. 

The Board and the White House Continued Their 
Efforts to Remake Labor Law via Administrative 
Rulemaking and Executive Action
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The Department of Labor once again 
postponed issuance of the anticipated new 
persuader rule, and declined to set a new 
publication date. 

Throughout 2013, the Department of Labor 
(DOL) repeatedly pushed off its target date to 
finalize rules, initially proposed in July 2011, to 
impose expansive reporting requirements on 
employers, their labor relations consultants 
and their attorneys. In November 2013, the 
DOL set March 2014 for issuance of the rule 
effectively eliminating the “advice exception” 
to the so-called “persuader rule” in the Labor-
Management Reporting Disclosure Act of  
1959 (LMRDA).

In March, however, DOL announced the final rule 
would not be issued, providing no details for 
the postponement or when the final rule will be 
published.

“As with all rules, the department intends to 
take the time to get it right rather than meet 
arbitrary deadlines,” a spokesman said. “The next 
[regulatory] agenda will have a new date” for the 
publication of the final form of the rule, he said.

The proposed rule had certainly drawn heavy 
fire. Critics of the rule claimed that the proposed 
rule was improper because it effectively 
wrote the advice exception out of the statute. 
Moreover, the American Bar Association and the 
Association of Corporate Counsel asserted that 
the proposed rule was also inconsistent with 
the rules of professional conduct pertaining to 
attorney-client confidentiality. They and others 
believe that the proposed rule forces attorneys 
to disclose privileged attorney-client information 
and that it will discourage employers from 
seeking legal assistance during union organizing 
campaigns. It is unclear, however, whether the 
DOL has given up on its proposal altogether, or 
whether it might be revived in some fashion later 
in 2015.

Executive order prohibits retaliation against 
federal contractors’ employees who discuss 
compensation; expands protection to 
supervisors and management.

On April 8, 2014, President Obama signed an 
executive order directing the DOL to propose 
new regulations and rules to prohibit federal 
contractors from discriminating against 
employees for inquiring, discussing or disclosing 
their compensation, or the compensation of 
other employees. The new order, entitled “Non-
Retaliation For Disclosure of Compensation 
Information,” amends Executive Order 11246 of 
September 24, 1965, by adding a new paragraph 
to Section 202 as follows:

The contractor will not discharge or in any 
other manner discriminate against any 
employee or applicant for employment 
because such employee or applicant has 
inquired about, discussed, or disclosed the 
compensation of the employee or applicant or 
another employee or applicant. 

There are exceptions for employees who handle 
others’ compensation data in the course of their 
employment. While this conduct is already largely 
unlawful under the National Labor Relations Act, 
the provisions would also apply more broadly to 
contractors’ supervisors who are not covered 
by the Act. The DOL issued a Notice of Proposed 
Rulemaking on September 17, 2014, setting forth 
the framework for enforcement of the principles 
contained in the order, with comments due 
December 16, 2014.

President Obama issues “Fair Pay and Safe 
Workplaces” Executive Order designed to 
increase labor law compliance by federal 
contractors.

In July 2014 President Obama issued Executive 
Order 13673, imposing additional labor compliance 
requirements on companies that choose to do 
business with the federal government. Entitled 
“Fair Pay and Safe Workplaces,” the new order 
requires contractors and subcontractors to 
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disclose their own labor law violations and 
requires federal agencies to exclude from federal 
contracting those companies with a history 
of poor labor law compliance. This new order 
revived the administration’s long intended push 
for a so-called “High Road Contracting” system, 
wherein contractors must guarantee strict and 
ongoing adherence to a broad spectrum of labor 
laws or face potential termination of contract — 
or even debarment.

The Order requires the following:

•	 Disclosure of labor law violations: The Order 
requires that contractors seeking to procure 
a contract valued in excess of $500,000 
must disclose whether an administrative 
merits determination, arbitral award, or civil 
judgment was rendered against it in the 
previous three years. This new disclosure 
requirement applies to violations of many 
different labor laws and executive orders, 
including the National Labor Relations Act. 

•	 “Paycheck transparency:” Contractors must 
provide their employees with information 
regarding their hours worked, overtime 
hours, pay, and any additions or deductions 
to their paychecks. Contractors must also 
include in their contracts with subcontractors 
a requirement that the subcontractor make 
the same paycheck disclosures. 

•	 Limiting arbitration agreements: The Order 
limits the ability of certain contractors to 
arbitrate claims brought by employees 
pursuant to Title VII. Covered contractors 
are now also prohibited from compelling an 
employee to arbitrate claims arising from a 
sexual harassment or assault, except that 
contractors can ask employees to arbitrate 
after the dispute arises. However, the limits 
placed on mandatory arbitration agreements 
do not apply to employees covered by a 
collective bargaining agreement. 

Updates to these reports would be required 
every six months, and the Order also envisions 
the creation of a new role—a labor compliance 
officer—within each agency to enforce these 
requirements. To date, neither the Department 
of Labor nor the Federal Acquisition Regulatory 
Council has proposed any of the detailed 
amendments or rules necessary to fulfill the 
Order’s intentions.
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In a series of cases, the Board ignored its 
own limiting language, expanding Specialty 
Healthcare’s unit definition standards well 
beyond the healthcare industry. 

Two mid-year Board decisions issued just days 
apart effectively eliminated the Board’s long-
standing presumptions regarding appropriate 
units in the retail industry. In July 2014, the Board 
issued its long-awaited decision in Macy’s, Inc., 
361 NLRB No. 4 (2014). In a 2-1 decision, the Board 
found that the petitioned-for unit of only the 
cosmetics and fragrance sales employees—but 
excluding all other sales employees—at a 
Macy’s retail store was appropriate. The dissent 
asserted that not only was the petitioned-for unit 
inappropriate, but the Board should set aside its 
controversial Specialty Healthcare ruling. 

Under Specialty Healthcare, when a union seeks 
to represent a unit of employees: 

who are readily identifiable as a group ... and 
the Board finds that the employees in the 
group share a community of interest after 
considering the traditional criteria, the Board 
will find the petitioned-for unit to be an 
appropriate unit ...

Once the petitioned-for unit is deemed an 
appropriate unit, the proponent of a larger 
unit must show that the employees it wishes to 
include share:

an overwhelming community of interest with 
the petitioned for employees, such that there 
is no legitimate basis upon which to exclude 
certain employees from the larger unit 
because the traditional community of interest 
factors overlap almost completely.

Despite the Board’s well-established presumption 
deeming wall-to-wall units appropriate in the 
retail industry, the Board found the isolated 
petitioned-for unit appropriate because: 1) the 
cosmetics and fragrance employees were readily 
identifiable “based on classification and function;” 
2) the proposed unit was “coextensive with a 
departmental line” the employer drew; and 3) the 
petitioned-for employees undoubtedly shared a 
community of interest as they were the only ones 
who sold cosmetics and fragrances. 

The Board then found that Macy’s failed to meet 
its burden of proving that the petitioned-for unit 
shared an “overwhelming community of interest” 
with other employees at the store despite 
the fact that the petitioned-for employees 
and other sellers were subject to the same 
employee handbook, maintained similar hours, 
were evaluated on the same rating system, and 
received the same benefits. The Board found that 
not only did the petitioned-for employees work 
in a separate department from all other selling 
employees, but the petitioned-for employees 
were separately supervised, the petitioned-for 
employees worked in their own “distinct selling 
areas,” and there was no significant interchange 
between the petitioned-for employees and other 
selling employees. 

Just a few days later, the Board issued its 
decision in Bergdorf Goodman, 361 NLRB No. 11 
(2014), unanimously finding inappropriate the 
petitioned-for unit of “all women’s shoe sales 
associates” at the employer’s retail store on 
Fifth Avenue–even under the controversial test 
articulated above.

In Bergdorf, the union sought a bargaining 
unit comprised only of the women’s shoe sales 
associates in the “Salon shoes” department on 

Union Organizing Continued to Evolve— 
Both With and Without Board Assistance
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the second floor, and the “Contemporary shoes” 
group in the larger “Contemporary Sportswear” 
department. While the regional director accepted 
the union’s arguments, the Board disagreed. 
While all the employees in these two descriptions 
sold women’s shoes, the Board noted the 
“boundaries of the petitioned-for unit do not 
resemble any administrative or operational lines 
drawn by the Employer.”

Notably, however, the Board majority then  
took it upon itself to identify the following  
facts that could have swung the decision in  
the union’s favor:

•	 if Salon shoes and Contemporary shoes 
employees shared common supervision 
despite being located in different 
departments; 

•	 significant interchange between the Salon 
shoes department and the carved-out 
Contemporary shoes group; 

•	 significant contact between the two  
groups; and 

•	 shared skills and training. 

This decision, thus, sets out a road map for 
unions to identify “appropriate” fractured units 
they might want to pursue. As a result of these 

decisions, the Board has given organizers almost 
unfettered discretion to cherry-pick a proposed 
unit best suited to organizing success. 

UAW & Volkswagen: Could a European-style 
works council be the future of American 
union organizing?

In a surprising February result, the United Auto 
Workers (UAW) suffered a highly publicized 
defeat at a Volkswagen plant in Chattanooga, 
Tennessee. Despite a rare neutrality and 
union access agreement, the employees voted 
against union representation by a vote of 712 
to 626. The union election was significant and 
closely watched for many reasons, but chiefly 
because it was the UAW’s first opportunity to 
create a European-style works council in the 
United States. By setting the works council as 
the goal for the Chattanooga plant, the UAW 
was attempting to market a new form of union 
representation that would give:

workers a more formal voice in the plant’s 
operations … “to set a new standard in 
the United States for innovative labor-
management relations that benefits the 
company, the entire workforce, shareholders 
and the community.”
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Despite promptly withdrawing its objections to 
the election result, the UAW has not given up. In 
late November 2014, Volkswagen implemented 
a new labor policy providing labor groups with 
differing levels of access depending on the 
number of Volkswagen workers they count as 
members. For example, labor groups must have 
at least 15 percent of Volkswagen’s employees 
to be recognized, and labor groups with a large 
number of members could be granted meeting 
space and be allowed to speak to members  
of management.

It remains to be seen if the UAW can use 
Volkswagen’s new labor policy to organize the 
employees without an election, and perhaps 
more importantly, whether the UAW will still 
institute a European-style works council, and 
whether such an arrangement will be popular 
with the workers. 

Board regional directors expanded the 
definition of “employee,” declaring resident 
physicians and college football players 
covered by the Act.

On March 26, 2014, the regional director for 
Region 13 found that the football players at 
Northwestern University are “employees” under 

the Act. As a result, the regional director directed 
an election be conducted in Northwestern 
University, NLRB Case No. 13-RC-121359 to 
determine whether “all football players receiving 
football grant-in-aid scholarship and not 
having exhausted their playing eligibility” at 
Northwestern want to be represented by a union. 
That election was held on April 25, 2014, but the 
ballots were impounded pending Board review of 
the regional director’s decision.

Northwestern argued that its football players 
are not “employees” because they are more 
akin to the graduate teaching assistants in 
Brown University, 342 NLRB 483 (2004), whom 
the Board found not to be “employees” under 
the Act. The regional director disagreed, noting 
that Northwestern’s football program generated 
approximately $235 million in revenues between 
2003 and 2012; provided approximately $76,000 
annually to players in tuition, fees, room, board, 
and books; and asserted “strict and exacting 
control” over the football players throughout the 
entire year. 

Critically, the regional director found that the 
Brown University decision was inapplicable to 
the facts at hand. In Brown University, the Board 
found that the graduate students were not 
“employees” under the Act because the overall 
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relationship between the graduate assistants and 
their university was primarily an educational one, 
rather than an economic one. In Northwestern 
University, the regional director found that the 
scholarship players receive no academic credit 
for football, and were not “primarily students”:

The players spend 50 to 60 hours per week 
on their football duties during a one-month 
training camp prior to the start of the 
academic year and an additional 40 to 50 
hours per week on those duties during the 
three to four month football season. Not only 
is this more hours than many undisputed full-
time employees work at their jobs, it is also 
many more hours than the players spend on 
their studies.

The matter remains pending on review before 
the Board. This decision only applies to private 
universities as the Act does not govern public 
universities. Yet it could still indirectly affect 
public institutions in states that allow public 
employees to engage in collective bargaining. 
This decision could serve as the basis for a state 
to determine that football players (and potentially 
other student athletes) at its public universities 
are employees and thus able to organize under 
state law. 

In May 2014 the regional director for Region 2 
found that resident physicians at Beth Israel 
Medical Center in New York City were employees 
under the Act and ordered an election allowing 
410 residents to vote on whether they wanted to 
be represented by a union. The hospital argued 
for dismissal of the petition because although the 
residents possessed some “indicia of employee 
status,” they were more appropriately classified 
as students pursuant to the Board’s decision 
in Brown University. The hospital asserted 
that the residents were “learners” because the 
residents regularly attended class-like didactic 
sessions, the residents worked closely with 
attending physicians who closely monitored 
the new doctors’ skills and techniques, and the 
hospital prioritized the residents’ learning ”to 
the detriment of efficiency,” thereby rendering 
the relationship between the residents and Beth 
Israel “predominantly educational, not economic.”

As in the Northwestern football case, the regional 
director distinguished Brown University—here 
because unlike the grad students in Brown, the 
residents at Beth Israel were “not enrolled in 
school, [did] not pay tuition, and [had] already 
received their academic degrees.” Further, unlike 
the students in Brown who received a small 
stipend and no fringe benefits, the residents in 
the instant petition were entitled to full fringe 
benefits, and also received a stipend that was 
more in tune with a salary.

The regional director also found the petition 
to be on all fours with Boston Medical Ctr., 330 
NLRB 152 (1999), where the Board held for the first 
time that teaching hospital interns, residents, 
and fellows were “employees” under the National 
Labor Relations Act. While acknowledging that 
the residents at Beth Israel attended various 
teaching sessions and lectures for between 5-8 
hours a week, the primary duty of the Beth Israel 
residents was patient care. Testimony presented 
in the record made clear that the residents spend 
at least 40 hours a week tending to patients, and 
regularly cared for patients for as much as 80 
hours a week.

Notwithstanding the regional directors’ efforts 
to distinguish these cases from Brown, there 
remains a spirited push by unions to organize 
graduate student assistants, and the issue is sure 
to return to the Board in an effort to overturn 
Brown. The issue was averted as 2014 began, with 
the UAW and New York University negotiating 
a voluntary recognition agreement in lieu of 
protracted Board litigation.
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The Board invited the filing of amicus briefs this 
year in numerous cases “of significance or high 
interest.” Of those few which remain pending, 
perhaps the case with the broadest potential 
impact is Browning-Ferris Industries. As filed, 
the case involved the routine application of the 
Board’s decades-old standard for determining 
whether two or more businesses may be found 
to be “joint employers.” Under the existing 
standard, two or more employers must “share or 
co-determine matters governing essential terms 
and conditions of employment.” Unions and their 
allies submitted briefs, however, proposing that a 
much broader standard be adopted. 

The NLRB’s general counsel’s brief in this case, 
for example, argued that the Board should 
abandon its current standard in favor of an 
amorphous “totality of the circumstances” test. 
The briefing period for amici closed on June 26, 
2014, and the case appears to be ripe for decision.

The impact of the Board’s decision in Browning-
Ferris will have far-reaching effects. Like the 
employer in Browning-Ferris, employers who 
regularly use contract labor could face joint 
liability for unfair labor practices committed 
by their subcontractor, could lose the ability 
to decide whether they want to do business 
with a union or non-union contractor, and 
could lose protections against secondary 
boycotts by a contractor’s employees. 
Contractor-subcontractor relationships, 
vendor-client relationships, and a whole host 
of fairly commonplace arms-length economic 
relationships could be impacted—including the 
traditional franchisor-franchisee arrangement.

Without even waiting for the law to change via 
a decision in Browning-Ferris, on December 19, 
2014, the Board’s general counsel announced 
that he would proceed with the issuance 
of unfair labor practice complaints against 
McDonald’s USA and a number of franchises as 
joint employers. With 291 charges filed against 
McDonald’s franchises since November 2012, 
the general counsel announced an intention 
to proceed with prosecution of 13 complaints 
involving 78 of those charges. As these charges 
have arisen in at least 13 regions, the Board has 
scheduled consolidated regional hearings to 
commence March 15, 2015.

The general counsel’s announcement that he will 
consider a franchisor and its franchisees a joint 
employer reflects once again a legal position at 
odds with decades of precedent. At a hearing of 
the HELP subcommittee on June 24, 2014, Andrew 
Puzder, the CEO of CKE Restaurants expressed 
his concerns about such a shift in approach:

Franchisor control over a franchisee’s labor 
force, and the risk and higher royalty rates 
and fees associated with it, have the potential 
to chill the desire of franchisors to franchise 
and of franchisees to acquire a franchise or to 
develop new units, at a time when the country 
desperately needs economic growth.

Many of these charges have been filed in 
concert with the Fight for Fifteen movement, 
funded significantly by the Service Employees 
International Union (SEIU) and other labor unions. 
Barring settlement, this litigation promises to 
stretch on throughout 2015, and likely beyond.

At Year’s End, The Board Was Poised to Replace 
Its Decades-Old “Joint Employer” Standard, 
Sweeping an Increasing Number of Economic 
Relationships Within Its Reach
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Purple Communications—The Board creates 
a substantive employee right to use the 
employer’s email systems for organizing and 
other union activity. 

On April 30, 2014, the Board invited submission 
of amicus briefs in the case of Purple 
Communications, Inc. (Cases 21-CA-095151; 
21-RC-091531; and 21-RC-091584), as it considered 
whether to overrule precedent to create 
an employee right to use an employer’s 
electronic mail systems for union activity. The 
administrative law judge, relying on Register 
Guard, 351 NLRB 1110 (2007), had dismissed the 
allegation that the employer violated Section 
8(a)(1) of the National Labor Relations Act by 
prohibiting use of its electronic equipment 
and email systems for activity unrelated to the 
employer’s business purposes. The general 
counsel and union excepted.

In late September, in Purple Communications, 
Inc., 361 NLRB No. 43 (Sept. 24, 2014), following 
thorough litigation by the parties, receipt of 
some twenty amicus and reply briefs, and at 
least one congressional hearing, the Board 
initially punted—severing and holding the 
critical question for further consideration. The 
proverbial “other shoe” fell following the 2014 
mid-term elections. On December 11, 2014, the 
Board issued its additional decision in Purple 
Communications, 361 NLRB No. 126 (Dec. 11, 2014). 
Discarding decades of legal precedent,  
as expected, the majority sided with the  
general counsel and the union and overruled 
Register Guard:

[W]e adopt a presumption that employees 
who have been given access to the 
employer’s email system in the course of their 
work are entitled to use the system to engage 
in statutorily protected discussions about 
their terms and conditions of employment 
while on nonworking time, absent a showing 
by the employer of special circumstances that 
justify specific restrictions.

As with many of the late-year cases where the 
Board chose to disregard decades of precedent, 
both Members Miscimarra and Johnson issued 
substantial dissents. Ultimately, it may be true 
that many, if not most, employers who provide 
employees with email access for business 
purposes also tolerate some level of personal 
use. But for those who have chosen to limit use 
to business-use only, the Board has announced 
a seismic shift in its jurisprudence. A footnote 
suggests that email systems will not be the 
end—but rather the beginning—of the Board’s 
efforts to require employee and union access to 
employer equipment and property for organizing 
and other union activity.

MikLin Enterprises, Inc. – The Board  
protects patently false statements by 
employees criticizing and/or threatening  
the employer’s business.

In MikLin Enterprises, Inc., 361 NLRB No. 27 
(Aug. 21, 2014), the Board determined that 
the respondent, a Jimmy John’s franchisee, 
unlawfully terminated six employees who posted 
posters implying that sick workers were making 

Board Decisions Continue to Elevate Employee 
Section 7 Rights Over Reasonable Employer Efforts 
to Run Their Businesses 



14 Labor Relations Today: 2014 Year In Review

customers’ sandwiches. The employer maintained 
a policy which did not provide paid sick leave 
to its employees. Instead, the employees were 
required to find replacements for their shift if 
they were too sick to come in. Failure to do so 
could result in discipline. In protest against this 
policy, the Industrial Workers of the World (IWW) 
union placed a poster mocking the policy on 
bulletin boards inside stores in customer areas 
suggesting that customers would get sick from 
eating sandwiches made by sick employees.

Ultimately, the Board determined that the posters 
were both clearly related to a labor dispute and 
not “reckless or so maliciously untrue” as to lose 
the protections of the Act. Communications will 
only be found to be “maliciously untrue” where 
they “are made with knowledge of their falsity or 
with reckless disregard for their truth or falsity.” 
The fact that a statement is false or misleading is 
not enough to cause it to become unprotected. 
Accordingly, despite the fact that the poster’s 
admonition that “WE CAN’T EVEN CALL IN SICK” 
was demonstrably untrue, the Board held that it 
was an accurate portrayal of the policy because 
employees would have to take the further step of 
finding their own replacement.

The posters were also determined not to be 
disloyal to the employer because they were 
linked to the labor dispute and “not maliciously 
motivated to harm the employer.” Even though 
a poster implying that customers would get 
sick from eating the employer’s product could 
prejudice the employer, that prejudice alone was 
not enough because “were harm or potential 

harm to the employer to be the determining 
factor in the . . . protection analysis, it is doubtful 
that the legislative purposes of the Act would 
ever be realized.”

Plaza Auto Center—NLRB expands 
protections to employees for profane and 
insubordinate conduct toward employers.

On remand from the Ninth Circuit, the Board 
in Plaza Auto Center, Inc., 360 NLRB No. 117 
(2014), again found 2-1 that an employer violated 
the Act by firing an employee for an outburst 
during which the employee used profanity and 
personally attacked the owner of the business. 
Specifically, after complaining to the office 
manager about the employer’s compensation 
practices, the employee was called into a meeting 
with the owner. The owner told the employee 
that he was “talking a lot of negative stuff” and 
asking too many questions, and suggested he did 
not have to work for the employer if he did not 
like it:

At that point, Aguirre [the employee] lost 
his temper and in a raised voice started 
berating Plaza [the owner], calling him a 
“f---ing mother f---ing,” a “f---ing crook,” and 
an “a---ole.” Aguirre also told Plaza that he 
was stupid, nobody liked him, and everyone 
talked about him behind his back. During the 
outburst, Aguirre stood up in the small office, 
pushed his chair aside, and told Plaza that if 
Plaza fired him, Plaza would regret it. Plaza 
then fired Aguirre.
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Chairman Pearce and Member Hirozawa 
rejected the ALJ’s finding that the employee’s 
behavior was “belligerent,” “menacing,” and “at 
least physically aggressive if not menacing.” 
Purportedly applying the standards set forth 
in Atlantic Steel, 245 NLRB 814 (1979), the Board 
found the nature of the outburst weighed against 
protection, but all the other circumstances 
weighed in favor of protection because:

•	 the outburst occurred in a closed-door 
meeting in a manager’s office away from  
the workplace; 

•	 the subject matter concerned the employee’s 
protected conduct; and 

•	 the employee’s conduct was provoked by the 
employer’s unfair labor practice of inviting 
the employee to quit if he did not like the 
employer’s policies. 

This case, along with other decisions this year in 
Starbucks Corporation, 360 NLRB No. 134 (June 16, 
2014) and Hoot Winc, LLC and Ontario Wings, LLC 
d/b/a Hooters of Ontario Mills, Joint Employers, 
31-CA-104872, et al.; JD(ATL)-17-14 (May 19, 2014), 
demonstrate the troubling lengths to which the 
Board now insists employers tolerate employee 
profanity and disrespect in the workplace.

Richmond District Neighborhood Center – 
Board finds no violation in social media case 
general counsel had no business prosecuting.

As the Board has developed its expansive  
view of unfair labor practices arising out of 
employee social media use, cases involving 
employee postings have rarely ended well for 
employers. On October 28, 2014, the National 
Labor Relations Board gave an employer a rare 
social media case victory in Richmond District 
Neighborhood Center, 361 NLRB No. 74 (2014). But 
this case nevertheless exposed the willingness of 
the general counsel to prosecute—and  
pursue appeals—in these cases, no matter  
how ridiculous. 

The employer in this case operated a teen center 
at a high school, providing after-school activities 
for students. The employer rescinded annual 

offer letters to two employees who engaged in 
a long profane and insubordinate conversation 
on Facebook just prior to the start of the school 
year. The general counsel claimed that the 
employees’ Facebook posts were protected 
under the Act, and thus could not be the basis 
for discipline. The ALJ disagreed, but the general 
counsel filed exceptions. 

The Board sided with the ALJ and the employer 
as it found that the employees’ conduct was “so 
egregious as to take it outside the protection of 
the Act, or of such a character as to render the 
employee[s] unfit for further service.” Specifically, 
the Board agreed that the employees’ Facebook 
posts advocated insubordination:

The employees referenced refusing to obtain 
permission as required by the Respondent’s 
policies before organizing youth activities 
(“ordering s—, having crazy events at the 
Beacon all the time. I don’t want to ask 
permission …;” “Let’s do some cool s—, and 
let them figure out the money;” “field trips 
all the time to wherever the f— we want!”), 
disregarding specific school-district rules 
(“play music loud;” “teach the kids how 
to graffiti up the walls …”); undermining 
leadership (“we’ll take advantage;” “I would 
hate to be the person takin your old job”); 
neglecting their duties (“I AINT GOBE NEVER 
BE THERE”), and jeopardizing the future of the 
Beacon (“they start lossn kids i ain’t helpn;” 
“Let’s f— it up”).

The general counsel had argued that all these 
Facebook posts should have been protected 
because they should be viewed in the context 
of employee complaints articulated at a meeting 
earlier that year and a recent demotion. 
Employers, although they might ultimately 
prevail after years of investigation and litigation, 
should still expect that the general counsel will 
aggressively pursue charges, no matter how 
egregious the employee misconduct, if the 
employee’s behavior can be traced back even 
remotely to some issue of workplace discontent.
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The Board orders employers to repay union 
bargaining costs.

In Fallbrook Hospital, 360 NLRB No. 73 (April 14, 
2014), the Board ordered a one-year extension 
of the union’s certification and awarded the 
union the costs of its negotiating expenses due 
to the employer’s bad-faith bargaining conduct. 
The basis for the Board’s award was that 1) the 
employer refused to provide any proposals 
until it received a full set of proposals from the 
union; 2) the employer left bargaining sessions 
without explanation; and 3) the employer refused 
to respond to the union’s request for further 
bargaining dates, among other things.

The Board found that the employer’s misconduct 
“infected the core of the bargaining process 
to such an extent that its effects cannot be 
eliminated by the mere application of our 
traditional remedy of an affirmative bargaining 
order.” Thus, the Board ordered the employer to 
reimburse the union’s negotiating costs to “make 
the (Union) whole for the resources that were 
wasted because of the [employer’s] unlawful 
conduct, and to restore the economic strength 
that is necessary to ensure a return to the status 
quo ante at the bargaining table.”

Similarly, in Hospital of Barstow, Inc., 361 NLRB 
No. 34 (Aug. 29, 2014), the Board found that a 
hospital violated Sections 8(a)(1) and 8(a)(5) of 
the Act by refusing to submit proposals or 
counterproposals during collective bargaining 
until it received the union’s entire contract 
proposal. The union was certified as the nurses’ 
bargaining representative on June 29, 2012. On 
August 2, the hospital unilaterally discontinued its 
offsite life support training program for nurses 
and instituted a new training module. 

The Board found that the unilateral change in 
employee training violated the Act. Because 
the training related to the nurses’ terms and 
conditions of employment, the change in training 
was a mandatory subject of bargaining. And since 
the change also affected some nurses’ wages, 
the change was deemed “material, substantial, 
and significant” and accordingly violated 
Sections 8(a)(1) and (a)(5) of the Act.

The decision also took the hospital to task 
for refusing to provide any proposals or 
counterproposals because it had not received a 
full set of proposals from the union. The hospital 
had prematurely declared impasse, so the 
Board held that the hospital’s actions “directly 
caused the Union to waste its resources in futile 
bargaining.” Moreover, the hospital’s failure to 
bargain in good faith took place immediately 
after the union was certified as the nurses’ 
collective-bargaining representative, which  
the Board considers “a critical period” of 
time. The Board thus ordered the hospital to 
reimburse the union for the expenses it incurred 
during bargaining. 

Board orders make whole remedy after 
employee’s Weingarten rights violated. 

In late July, the Board upheld an administrative 
law judge’s determination that an employer 
violated the Act by terminating an employee 
who refused to take a drug test because he 
did not have the chance to speak to a union 
representative first. In Ralph’s Grocery, 361 NLRB 
No. 9 (July 31, 2014), a grocery store employee was 
acting strangely at work. His manager became 
suspicious and ordered the employee to take 
a drug and alcohol test, which was consistent 

The Board Broke New Ground With Increasingly 
Aggressive Remedies
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with company policy. The employee immediately 
refused to do so and instead asked to speak to a 
union representative. 

No union representatives were on duty at 
the time, however, and he was unsuccessful 
in attempting to make contact with a union 
representative. The employee was told 
that he could either take the test without a 
representative present, or he could continue 
to refuse. But according to company policy, 
a refusal would be considered an automatic 
positive test and would constitute cause for 
discharge. The employee refused to take the  
test. He was immediately suspended and 
subsequently discharged.

The Board determined that the employee’s 
termination was unlawful because the employee’s 
“suspension and discharge were a direct result 
of his invocation of his Weingarten rights . . .” In 
effect, the Board held that the employee was 
disciplined because he refused to waive his right 
to union representation. It did not matter that 
a refusal to take the test would constitute an 
automatic positive result. 

The decision demonstrates that even though 
employers have a legitimate interest in 
immediately addressing situations in which an 
employee could be under the influence of drugs 
or alcohol, the Board considers that interest 
subordinate to an employee’s Section 7 rights.
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Narrow Supreme Court decision in Harris v. 
Quinn casts doubt on future of public sector 
union agency fees. 

While the Supreme Court’s last-day-of-the-term 
decision in the Hobby Lobby case may have 
dominated the mainstream and social media’s 
attention, the high court also handed down a  
5-4 decision in Harris v. Quinn, which may  
signal long-term implications for the American 
labor movement. 

The case challenged the collection of “agency 
fee” payments. When a union is the recognized 
exclusive bargaining representative of 
employees in the workplace, a covered employee 
may choose not to join the union. But the union 
can require payment of some amount of money 
— not union membership dues—from these 
non-members as compensation for fulfillment 
of its representational duties—e.g., collective 
bargaining, grievance processing, etc.

Public-sector labor unions derive significant 
financial resources from these fees, and 
feared that the court would invalidate all such 
arrangements. Instead, the court distinguished 
the “partial public employees” (home care 
attendants) at issue in this case from “full-
fledged” state employees. For the former, the 
court held that the First Amendment protects 
them from compulsory financial support for a 
labor organization they do not want to join.

Time will tell if the rationale of the Harris case 
is extended to outlaw more broadly the agency 
shop model of compulsory financial support for 
public sector unions.

Unions may continue accepting union dues 
deducted from employees’ paychecks 
before the results of a deauthorization vote 
are certified – even if the employees have 
executed revocations.

In United Workers of America, Local 621, 360 
NLRB No. 89 (Apr. 19, 2014), the union had a 
collective bargaining agreement with the 
employer that included a union-security clause 
and a dues-deduction authorization provision. 
During the term of the agreement, the employees 
voted 9-0 to withdraw the union’s authority to 
require employees to be union members. On 
October 1, 2012, the nine unit members resigned 
their union memberships and revoked their dues-
deduction authorizations. But the Region did not 
certify the results of the deauthorization until 
October 11, 2012. In the meantime, and until March 
2013, the employer continued deducting union 
dues and forwarding them to the union, which 
the union accepted. 

The Board determined there had been no 
violation of the Act because:

[P]remature revocations of dues-check off 
authorizations do not become valid upon 
certification of deauthorization election 
results. Rather . . . unit employees’ revocations 
of their dues-check off authorizations were 
invalid because they were executed prior 
to the date that the certification of election 
results issued, and did not “ripen” upon the 
Board’s subsequent action.

Accordingly, a union may continue to enforce 
check off authorizations executed under a union-
security clause at least until the certification 

Additional Cases of Note

‘
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date of a deauthorization election, and valid 
revocations of such authorizations must be 
executed after certification—“the seminal event 
identified in the Act and [the Board’s] precedent 
as both establishing and terminating the 
statutory dues obligation.”

In Babcock & Wilcox, the Board announced a 
change of its arbitration deferral standards, 
and as a result, is likely to process more 
unfair labor practice charges concurrent 
with contractual grievance handling.

On December 15, the National Labor Relations 
Board issued its decision in the closely watched 
Babcock & Wilcox case, reversing 30+ years of 
NLRB precedent on whether the NLRB will defer 
an unfair labor practice charge to a parallel 
arbitration award. In Olin Corp., 268 NLRB 573 
(1984), the Board ruled that it would defer an 
unfair labor practice charge to an arbitration 
award where the contractual issue was:  
(1) factually parallel to the unfair labor practice 
issue; (2) the arbitrator was presented with the 
facts relevant to resolving that issue; and  
(3) the arbitration award was not “repugnant”  
to the NLRA.

In the Babcock case, however, the general 
counsel argued that the Board should defer to an 
arbitration award only if the statutory right was 

either incorporated in the collective-bargaining 
agreement or presented to the arbitrator by 
the parties, and if the arbitrator “correctly 
enunciated the applicable statutory principles 
and applied them in deciding the issue.” In its 
decision, the Board altered the deferral standard, 
but did not adopt the general counsel’s position. 
Under its new standard, the Board will defer to 
an arbitral decision if the party urging deferral 
shows that: (1) the arbitrator was explicitly 
authorized to decide the unfair labor practice 
issue; (2) the arbitrator was presented with and 
considered the statutory issue, or was prevented 
from doing so by the party opposing deferral; 
and (3) Board law reasonably permits the award. 
According to the Board, this modified framework 
will “rectify the deficiencies in the current 
deferral standard in a way that provides greater 
protection of employees’ statutory rights.”

The Board’s new standard will likely result in 
more unfair labor practice charges not being 
deferred and being heard through the NLRB’s 
unfair labor practice charge procedures. This 
outcome is likely because, while many arbitrators 
issue comprehensive decisions, other arbitrators 
issue short or summary opinions that simply 
deny or sustain a grievance. This development, 
however, cuts against extensive recent judicial 
precedent favoring arbitration as a more  
cost-effective, final and binding dispute 
resolution mechanism.
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In Medic Ambulance Services, a Board  
ALJ addressed the scope of an employer’s 
duty to bargain over discretionary 
disciplinary actions while the parties 
negotiate a new contract.

In Alan Ritchey, Inc., 359 NLRB No. 40 (2012), 
the Board held that during the period after a 
union is recognized but before a first contract 
is reached, an employer must bargain with the 
union before imposing certain discipline unless 
the parties had an interim grievance procedure 
in place. In Medic Ambulance Service, NLRB Case 
20-CA-109532 (June 10, 2014), Administrative Law 
Judge Mary Miller Cracraft decided that such an 
interim grievance procedure need not include 
an arbitration component in order to satisfy 
the employer’s obligation to bargain before 
implementing discretionary discipline. 

In Medic Ambulance Service, the union 
was recently certified and the parties were 
bargaining a first contract. Pending resolution of 
their own contract, the union and the employer 
agreed to apply the first two steps of a grievance 
procedure from an expired collective bargaining 
agreement that the employer had with the 
predecessor union. But the parties did not 
agree to use the expired agreement’s third step 
providing for final and binding arbitration.

Despite the interim grievance procedure, the 
union filed an unfair labor practice charge 
alleging that the employer violated Sections 
8(a)(5) and (1) of the Act because the employer 
terminated 12 employees without first bargaining 
with the union. The employer argued that 
the first two steps of the expired contract 
constituted an agreed-upon interim grievance 
process contemplated by Alan Ritchey, but the 
general counsel contended that the grievance 
procedure was deficient because it did not 
contain an arbitration agreement. The ALJ sided 
with the employer, reasoning that “Alan Ritchey 
does not mandate arbitration as a component of 
an interim grievance procedure. . . Surely if the 

Board intended to mandate arbitration as a part 
of an interim grievance procedure, its decision 
would have clearly provided such guidance.” 
Exceptions to the ALJ’s decision were filed by the 
general counsel and the case remains pending 
before the Board.

Supreme Court affirms ruling that NLRB 
has “unreviewable authority” to investigate 
employers subject to the Railway Labor Act. 

On January 27, 2014, the Supreme Court 
dealt a blow to employers in the railway and 
airlines industries as it denied certiorari to 
review an Eleventh Circuit decision in Amerijet 
International, Inc. v. NLRB, 520 Fed. Appx. 795 
(11th Cir. 2013). The court thus confirmed that 
the Board has “the unreviewable authority to 
initially investigate unfair labor practice charges 
in order to determine whether to file a formal 
agency complaint.” Whether the employer is 
subject to the Board’s jurisdiction “is initially for 
the investigation of the Board itself, and not to be 
contested … before any District Court that may 
get jurisdiction of his person.” So now Railway 
Labor Act (RLA) employers cannot file a lawsuit 
to block the NLRB’s investigation because the 
courts have no “jurisdiction to prohibit the NLRB 
from initially investigating unfair labor practice 
charges against [employers subject to the 
Railway Labor Act].”

Consequently, employers subject to the RLA 
might have to respond to the merits of a NLRB 
unfair labor practice charge in addition to 
establishing their jurisdictional defense that they 
are governed by the RLA. In some instances, 
that could simply mean submitting additional 
information and responding to the unfair 
labor practice charge’s factual allegations. In 
others, it could unfortunately mean expending 
significant time and resources litigating both 
the jurisdictional issue and the unfair labor 
practice allegations before a NLRB administrative 
law judge, the members of the National Labor 
Relations Board, and then a court of appeals. 
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Federal District Court grudgingly enforces 
massive, “overly broad and unfocused” NLRB 
subpoenas served for SEIU. 

On August 22, 2014, United States District Court 
Judge Arthur J. Schwab granted the National 
Labor Relations Board’s application to enforce 
three subpoenas served on the employer despite 
the fact that the subpoenas were overly “broad 
and unfocused.” The underlying unfair labor 
practice stemmed from a union organizing drive 
by the SEIU at UPMC Presbyterian Shadyside 
(Presbyterian). The employer allegedly committed 
unfair labor practices, so the Board issued a 
complaint against both Presbyterian and UPMC. 
The NLRB and the SEIU then subpoenaed 
extensive information from Presbyterian  
and UPMC.

In describing the subpoenas, Judge Schwab  
of the Western District of Pennsylvania pulled  
no punches:

The Court has never seen a document 
request/Subpoena Duces Tecum of 
such a massive nature. The Court does 
not see how these requests have any 
legitimate relationship to the underlying 
alleged unfair labor practices; instead, 
the requests seek highly confidential and 
proprietary information (except for a few 

public documents); the requests have no 
proportionality to the underlying charges; 
and, the requests seek information that a 
union would not be entitled to receive as 
part of a normal organization effort. Indeed, 
the scope and nature of the requests, 
coupled with the NLRB’s efforts to obtain 
said documents for, and on behalf of, the 
SEIU, arguably moves the NLRB from its 
investigatory function and enforcer of federal 
labor law, to serving as the litigation arm of 
the Union, and a co-participant in the ongoing 
organization effort of the Union.

But despite its misgivings, the court felt 
compelled to enforce the subpoenas because of 
the Third Circuit’s decisions in EEOC v. Kronos 
Inc., 620 F.3d 287 (3d Cir. 2010) (Kronos I), and 
EEOC v. Kronos Inc., 694 F.2d 351 (3d Cir. 2012) 
(Kronos II). In the Kronos decisions, Judge Schwab 
had similar concerns about the breadth of an 
EEOC subpoena, but the Third Circuit rejected 
his concerns. As a result, Judge Schwab held 
that Kronos I & II compelled him to enforce the 
subpoenas. He did, however, stay implementation 
of his order to allow an appeal.

This ruling is certainly troubling for anyone on 
the receiving end of an administrative subpoena, 
as it effectively states that agencies have no 
practical limitation on their subpoena power.
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How will the new GOP legislative majority look to curb the Board?

Following the November mid-term elections, the Republicans now have majorities in 
both houses of Congress. Prior to the elections, Senator Lamar Alexander (R-TN) and 
Rep. Phil Roe (R-TN) have been vocal critics of the Board’s “partisan” activities, and 
reining in such activism will likely be a focus of the incoming classes. This could mean 
reintroduction of a variety of earlier rejected measures – precluding labor unions use 
of member dues for political activities, requiring secret ballot elections, addition of a 
sixth member to the Board, etc. Limiting Board action via the budget appropriations 
process remains a possible tool as well. Of course, all legislative action remains subject 
to filibuster by Senate Democrats and the president’s veto pen. 

Will the expedited election rules pass muster upon challenge in  
the courts?

The radical overhaul of the Board’s long-standing election procedures is due to take 
effect on April 15, 2015. Just as in 2011, when the Board announced a similar set of rules, 
numerous legal challenges are already being filed against implementation of the new 
procedures. Will these challenges delay implementation via temporary injunction or 
otherwise? Will a delay cause unions to hold off on filing representation petitions until 
the issue is settled? Or will it instead compel a flurry of filings in early 2015? Ultimately, 

What to Watch

2015
for in
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in the absence of the procedural quirk that sunk the 2011 implementation of this rule, a 
court will have to reach the substantive merits on the rule – certain to have profound 
impact on the future of union organizing.

How far will the Board push Specialty Healthcare to facilitate 
organizing at the risk of proliferation of bargaining units in  
a workplace?

This year’s decisions on point make clear that the Board’s description of Specialty 
Healthcare’s changes in the law as “relatively modest” was disingenuous. The Board 
has shown its intent to apply its new “micro-unit” standards in all industries—not 
simply to the non-acute healthcare facilities at issue in its solicitation of amicus briefs 
and the Specialty Healthcare decision. By year’s end the Board was advising parties 
that Specialty Healthcare was the applicable standard for considering alternative unit 
definitions regardless of industry. In one case, Northrop Grumman Systems Corp., Case 
No. 31-CA-136471 (Oct. 20, 2014), a regional director found the union’s petitioned-for unit 
was not appropriate—but directed an election in a unit even smaller than that sought by 
either party.  

How far will the Board succeed in expanding its jurisdiction?

A variety of decisions this year expanded the Board’s jurisdiction over a variety of 
workers and enterprises. Pacific Lutheran University, 361 NLRB No. 157 (Dec. 16, 2014), 
over faculty at religious universities; Northwestern University, NLRB Case No. 13-RC-
121359 (March 26, 2014), over college football players; Beth Israel Medical Center, Case No. 
02-RC-121992 (May 13, 2014), over resident physicians; Amerijet International, Inc. v. NLRB, 
520 Fed. Appx. 795 (11th Cir. 2013), cert denied, 571 U.S. __ (Jan. 27, 2014), over employers 
arguably subject to the Railway Labor Act. And a case is almost certain to come before 
the Board next year seeking to overturn Brown University, 342 NLRB 483 (2004), to once 
again draw graduate teaching assistants within the coverage of the Act.

Will the courts allow the Board’s ongoing crusade against  
longstanding precedent?

Many of the Board’s controversial holdings this year came about because of the Board’s 
willingness to casually cast aside decades of decisions to the contrary in pursuit of its 
policy goals. Many of these developments, including new standards announced in Purple 
Communications, Northwestern University, and most likely Browning-Ferris, are sure 
to be challenged in the courts. The partisan pendulum swing from administration to 
administration seems poised to continue to complicate the setting of expectations by 
employers, employees and unions alike.
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Stay abreast of significant labor law developments as they unfold 
by subscribing to Labor Relations Today at:

LaborRelationsToday.com

by following our Twitter feed: @LRToday or by checking out our Flipboard 
magazine: https://flipboard.com/section/labor-relations-today-bPrCTd

About Labor Relations Today

Labor Relations Today (LRT) is a blog maintained 

by attorneys from McKenna Long & Aldridge’s 

Employer Services group. LRT provides up-to-

date analysis, resources and commentary on 

developments in traditional labor law. 



Albany

Atlanta

Brussels

Denver

Los Angeles

Miami

New York

Northern Virginia

Orange County

Rancho Santa Fe

San Diego

San Francisco

Seoul

Washington, DC

mckennalong.com


	Cover
	Contents
	Introduction
	The Authority of the Board - Past and Present - is at Last Resolved With Some Measure of Finality
	The Board and the White House Continued Their Efforts to Remake Labor Law via Administrative Rulemaking and Executive Action
	Union Organizing Continued to Evolve - Both With and Without Board Assistance
	At Year's End, The Board Was Poised to Replace Its Decades-Old "Joint Employer" Standard, Sweeping an Increasing Number of Economic Relationships Within Its Reach
	Board Decisions Continued to Elevate Employee Section 7 Rights Over Reasonable Employer Efforts to Run Their Businesses
	The Board Broke New Ground With Increasingly Aggressive Remedies
	Additional Cases of Note
	What to Watch for in 2015
	Key Contacts
	About Labor Relations Today

